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Introduction 
The right to protection against discrimination based on gender 
identity and biological sex characteristics is foundational to the 
enjoyment of civil, political, economic, social and cultural rights. 
Against the backdrop of escalating populism and heightened 
intolerance in Pakistan, especially following the conservative backlash 
against the progressive Transgender Persons (Protection of Rights) 
Act 2018, any legislative proposals that impose additional constraints 
to civil liberties, particularly for vulnerable gender-diverse 
communities, are cause for concern. 

 

This report examines the Khunsa Persons (Protection of Rights) Bill 
2023 vis-à-vis constitutional and international legal standards. 
Specifically, it addresses concerns related to potential violations of 
core human rights, emphasizing the impact of the bill on 
transgender persons’ individual autonomy, privacy and liberty.1  

Broadly, the proposed law appears to discriminate indirectly against 
gender-diverse communities while purporting to protect their 
rights. There are also discernible indications that the bill may serve 
as a tool for advancing a religiously motivated political agenda. This 
raises pertinent questions regarding the bill’s legitimacy.  

This report contends that in its current form, the Khunsa Persons 
(Protection of Rights) Bill 2023 infringes on the right to life and 
liberty, as enshrined in Articles 4 and 9 of the Constitution of 
Pakistan. It also violates the constitutional provisions on equality 
(Article 25) and equality of opportunity (Article 27). 

 

 
1 For the purposes of this report, we have used the term ‘transgender’ to refer to all gender-
diverse persons as defined in the Transgender Persons (Protection of Rights) Act 2018. 



Human Rights Commission of Pakistan 

 

2 

Legal background 
In the landmark case M. Aslam Khaki v SSP Rawalpindi, the Supreme 
Court of Pakistan unequivocally recognized ‘transgender persons’ as 
a third gender and ordered the National Database and Registration 
Authority to include this option when issuing national identity cards 
to citizens.2 However, despite the ruling, practical steps to dismantle 
entrenched gender stereotypes and address the exclusion and 
marginalization of transgender persons remained minimal. 

 

In pursuit of the constitutional principles enshrined in Article 25 of 
the Constitution, which mandates equality before the law and equal 
protection for all citizens, the legislature enacted the Transgender 
Persons (Protection of Rights) Act in 2018. A pioneering legal 
development in Pakistan, this law explicitly recognizes individuals’ 
right to self-perceived gender identity or ‘gender sovereignty’. The 
Act also encompasses progressive provisions addressing 
discrimination and harassment, and safeguarding property and 
inheritance rights for transgender persons.  

Despite these legislative strides, the Transgender Persons 
(Protection of Rights) Act 2018 faced scrutiny in the Senate of 
Pakistan due to rising intolerance as well as disinformation 
bolstered by the influence of religious-political agendas.3 
Subsequently, legal challenges were mounted in the Federal Shariat 
Court, which declared Sections 2(1)(f), 2(1)(n)(iii), 3 and 7 of the Act 
contrary to Islamic principles in May 2023 and in so doing, revoked 
transgender persons’ right to self-perceived gender identity, among 
other things. The judgment was subsequently challenged before the 
Shariat appellate bench of the Supreme Court in July 2023.4  

 
2 PLD 2013 SC 188. 
3 Such disinformation included the entirely erroneous claim that the 2018 act had sanctioned 
gay marriage. 
4 https://www.dawn.com/news/1765308 
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Earlier, six amendments were proposed to the Act and sent to the 
Senate Standing Committee on Human Rights, which consolidated 
these amendments in the form of a single bill in April 2023, much 
to the dismay of human rights observers and transgender rights 
activists. Subsequently, Senator Mushtaq Ahmed of the JI 
introduced the Khunsa Persons (Protection of Rights) Bill 2023 on 
the floor of the house as a private member’s bill. 
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Scope of the law and 
analysis 
Several provisions introduced in the proposed law are incompatible 
not just with the Transgender Persons (Protection of Rights) Act 2018 
but also with constitutional law and international human rights 
standards. If passed, the bill will curtail the constitutional rights of 
transgender persons and leave them even more vulnerable and 
marginalized.  

 

Rejection of gender sovereignty 

According to the bill’s Statement of Objects and Reasons, gender 
identity and gender expression cannot be self-perceived (based on 
one’s own belief). Instead, the bill asserts that gender identity or 
gender expression can only be based on the ‘social norms and 
cultural expectations’ associated with the sex that an individual was 
assigned at birth. This goes against the letter and spirit of the 
Transgender Persons (Protection of Rights) Act 2018, which protects 
the right to gender sovereignty. 

Denial of individual autonomy to transgender persons 

The bill intends to replace the term ‘transgender’ with khunsa5 
[intersex], recognizing only certain intersex characteristics and 
resulting in three subclassifications: khunsa male, khunsa female 
and khunsa mushkil. In Section 3, the bill categorically declares that 
the identity of a khunsa person shall be recognized based on 
physical attributes, genital features and ‘congenital ambiguities’. 
Previously, the term ‘transgender’ in the 2018 law included intersex 
persons, eunuchs, transgender men, transgender women, khawaja 
sira persons, and any person whose gender identity or gender 

 
5 Khunsa is a term used by medieval Arab jurists to classify a set of non-normative bodies. 



Human Rights Commission of Pakistan 

 

5 

expression differed from the ‘social norms and cultural expectations’ 
associated with the sex they were assigned at birth.6  

Since the expression khunsa is a subset of the transgender persons 
category, the bill denies full recognition to transgender persons, 
thereby curtailing their freedom of choice and right to liberty. The 
bill also mandates parents to consult a medical board in cases where 
they are not sure of their child’s sex. This defeats the progressive 
provisions of the 2018 act and usurps the right to individual 
autonomy—the foundation for other rights of transgender persons.  

Medical boards to establish gender identity 

Section 4 explains the powers and functions of the medical boards 
instituted to issue gender establishment certificates on carrying out 
a medical examination of intersex persons. These medical boards 
are also empowered to examine anyone ‘inflicted with gender 
dysphoria’. The board or its members can be expert witnesses and 
advise the federal and provincial governments.  

The creation of such boards and the requirement of a physical 
examination to establish one’s legal gender identity7 are a direct 
assault on the liberty, privacy and dignity of transgender persons. 
The goal of legal gender recognition was achieved through the 
Transgender Persons (Protection of Rights) Act 2018, in accordance 
with M. Aslam Khaki v SSP Rawalpindi—which the proposed law 
contravenes. Indeed, a key objective of any law that claims to 
protect the rights of transgender persons is gender recognition 
without the need for a medical examination. Gender recognition 
processes (where necessary in the first instance) must also be simple 
and accessible if they are to uphold the rights of transgender 
people, including their right to self-identification.  

Another concern stemming from the requirement of a medical 
examination is that this may compel some transgender and intersex 
persons to seek gender-affirming health services in the form of 

 
6 https://senate.gov.pk/uploads/documents/1536559131_237.pdf 
7 Legal gender recognition is the official recognition of a person’s gender identity, including 
gender markers and names in public registries and other government documents. 
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expensive or unsafe medical or surgical interventions8 as a 
prerequisite to legal recognition of their gender—in turn potentially 
causing lasting psychological or physiological damage. In the case 
of minors, their consent may not even be sought for such 
procedures. In many cases, transgender people do not even have 
access to their own medical records or original birth certificates. 
Such situations violate transgender and intersex persons’ right to 
enjoy ‘the highest attainable standard of physical and mental health’ 
under Article 12 of the International Covenant on Economic, Social 
and Cultural Rights. 

Prohibition of sex reassignment interventions 

Section 14 of the proposed law prohibits sex reassignment surgery 
or any other treatment to change the genital features of any person 
based on any psychological disorder or gender dysphoria. The 
prohibition amounts to criminalizing gender variance and 
transgender identity by implying that gender dysphoria is ‘curable’ 
and does not warrant sex reassignment.  

Gender-based violence 

A notable omission in the proposed law is that it does not redefine 
rape and sexual assault in the context of transgender persons. At 
present, Section 375 of the Pakistan Penal Code defines rape in a 
manner that traditionally excludes transgender individuals, focusing 
primarily on cisgender women. Similarly, Section 377, which 
addresses ‘unnatural offences’, has historically criminalized 
consensual same-sex relations and been misused to target 
transgender persons, thereby perpetuating discrimination and 
violence against them. 

Rights of transgender and intersex children 

The bill does not refer to the healthcare rights of transgender and 
intersex children, thereby violating their rights under the 
Convention on the Rights of the Child, to which Pakistan is a state 
party. The UN Committee against Torture has also expressed 
concern over early unnecessary and irreversible sex-determining 

 
8 https://www.undp.org/sites/g/files/zskgke326/files/publications/Trans%20Health%20&%20 
Human%20Rights.pdf 
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surgeries and their long-term impact, while the UN Committee on 
the Rights of the Child has said that such practices are 
discriminatory and constitute ‘harmful practices’.9 

 

 
9 https://www.ohchr.org/sites/default/files/Documents/Publications/Born_Free_and_Equal 
_WEB.pdf 
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International legal 
obligations 
So long as people face criminalization, bias and violence based on 
their sexual orientation, gender identity or sex characteristics, we 
must redouble our efforts to end these violations 

—United Nations Secretary-General Antonio Guterres10 

 

Pakistan is a party to the Universal Declaration of Human Rights, the 
International Covenant on Civil and Political Rights, the International 
Covenant on Economic, Social and Cultural Rights and the 
Convention Against Torture. Any domestic laws that violate or 
undermine transgender persons’ rights under international law 
must not be countenanced. These rights include the right to life, 
dignity, equality and non-discrimination, equal protection of the 
law, health, education, employment, bodily autonomy, physical and 
psychological integrity, the right of the child to preserve their 
identity, freedom from torture and ill-treatment, and access to 
justice and remedy 

Additionally, in its periodic reports to the relevant treaty bodies, 
Pakistan has presented the Transgender Persons (Protection of 
Rights) Act 2018 as progressive legislation intended to achieve the 
goals of these treaties.11 Defending the proposed bill—undoubtedly 
a regressive and violative law—in its stead will be difficult, if not 
impossible. 

 
10 https://www.ohchr.org/sites/default/files/Documents/Publications/Born_Free_and_Equal_ 
WEB.pdf 
11 https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExternal/TBSearch.aspx?Lang=En& 
CountryID=131 and https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/ 
Download.aspx?symbolno=E%2FC.12%2FPAK%2F2&Lang=en  
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Recommendations 
The Senate should not pass the proposed bill, given that it violates 
transgender persons’ constitutional rights and international human 
rights law. If passed, the National Assembly should reject the bill. 

 

Other recommendations include the following: 

- The Supreme Court of Pakistan should adjudicate the case 
pertaining to the legality of certain key provisions of the 
Transgender Persons (Protection of Rights) Act 2018 as soon 
as possible.12 This would put positive pressure on the 
Parliament to reject the proposed legislation. 

- The state must prohibit and investigate all cases of cruel, 
inhuman and degrading treatment, including conversion 
therapies, forced or coerced sterilization, and unnecessary 
medical procedures performed on transgender and intersex 
children and adults without their consent. In this context, 
medical boards and powers of examination to issue ‘gender 
establishment certificates’ will not only violate the dignity and 
privacy of transgender and intersex persons, but may also be 
used to target these communities, compounding their 
vulnerability and marginalization. 

- The state must repeal laws that criminalize expressions of 
gender identity as well as other laws used to harass, arbitrarily 
detain, prosecute and discriminate against all persons based 
on their actual or perceived gender identity or expression. 

 
12 The case was filed by former senator Farhatullah Babar and Sherkan Malik. See: 
https://www.dawn.com/news/1765308 
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Annex 
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